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OfFICE Cf THE SECIlETAI\Y

Washington, DC

New York

London

Paris

Commission
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Acting Secretary
Federal Communications
1919 M Street, N.W.
Room 222
Washington, D.C. 20554
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CC Docket Nos. 96-~&

Dear Mr. Caton:

95-185

Enclosed are WinStar Communications, Inc.'s Comments
of 26 September 1997, and Reply Comments of 21 October 1997
in the Commission's proceeding to implement Section 224 of
the Communications Act, CS Docket No. 97-151. WinStar
hereby files these documents in the above-referenced
Interconnection dockets.

The attached Comments and Reply Comments clarify
WinStar 1 s positions concerning rights-of-way.
Specifically, the filings:

• provide legal justification (caselaw) for defining
rights-of-way to include rooftop access and

• demonstrate that sound policy reasons compel the
adoption of a rate methodology for pricing rights
of-way.

As required by the Commission's rules, two copies of
this letter are being filed in each of the above-referenced
proceedings.

Sincerely,

1I1JJTft-
Michael·F. Finn

cc: JoAnn Lucanik
Claire Blue

0048495.01

Three Lafayette Centre

1155 21st Street, NW

Washington, DC 20036-3384

2023288000

Telex: RCA 229800

WU 89-2762
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september. 26, 1997
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. '. Philip' L.· Vervee.r:
" .Michael .P. Pinn,'
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. , .
W:tLLE:tB FARR & GALLAGHER'
SUite 300 ' ,
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Washington, D.C.,,> ·20036
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Attorneys Por. Winstar " ,
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THE TBRM"RIGHTS-OF-WAY"::, , ' ' ,

',' :', ~~'\,"i~'i;':~~~~lrr~';~s ..o~~ '~~,'~~ ~~~6u~~ ,~,";'~U~iniNGS','
, ~,OTHER PROPERTY BY BASEMENT" FBE SIMPLE, OR 'OTHBR~ISB"

.: . . .'

• BASEMENTs ARB COMMONLY GRANTED TO 'PBRMIT ENTITIES TO ACCESS
BRIDGES, BUILDINGS, ETC. " ,

, • BASEMENT HOLDERS MAY STRING'WlItES, PLACE ANTENNAs" ETC.',· IN
THE RIGHT-OF-WAY , . ,

THE COMMISSION' MUST SET FORTH A METHODOLOGY TO CALCULATE JUST' AND
REASONABLB RATES FOR ACCESS TO RIGHTS-OF~WAY: '

• ,THE COMMISSION HAS RECOGNIZED THAT AD HOC COMPLAINT SYSTEMS,
, 'PBRMIT MONOPOLISTS TO TAlCE ANTlCOMPBTI~IVB ACTS "

. . . . . .
• AFORMtJIA WOULD FACILITATE NEGOTIATIONS' OVER PRICE THEREBY "

PROVIDING SWIFT ACCESS TO RIGHTS-,OF-,WAY

TJiB'RIGHTS-OF-WAY FOR.MurA MUST BNSmm THAT PRICES ARB JUS'J;' AND
, RBASO~LB ~,NONPIS~IMlNATORY: ' '.,

. " ..
" " • 'RATES MUST BE COST-BASED "

, ,. .. . .. " ..
, • A TELBCOMMONlCATIONS' CARRIBR SHOULD PAY NO MORE 'I'HAN ITS , '

.PROPORTIONATE SHARE OF THE UTILITY' S COST OF MAINTAINING THE
, ' RIGHT-OF-WAY

'", .

.. '.'

." '"" .." . ....- ... " .
". "" '."

.:.~
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,";:':of:th~ ~~.~:~C9Q1lUW1~~~~~C?nS·.,Ac~··.:,:::.·.··· , >. ::'.' ',~' '. '."<':.: ·-:":::·;f·:.-',,~;·:·/.:·,;•..~.' ' ..: '....
... :of':1996·::··',/;·':.;::· ,.,; -:," :: '.'-:-. ). : .:.' CS Ddbket:.No.,· 97-151

'.: :':':::.' .~.- ,.;' '::~ '~',::. '-:··:·.·~·;i/pL·L::·'>::·.~ :>t<--·:··.··::·-,..~,:.':"~"":.. ..': \::: '.. ". --) .>.: .-.: -:. :'.' '; -"':.:. ~.: :;/~~::::~;,.;~~ ../,::_~;; .~; ::.'. :..': -'~' .-
.' '··Amendment'of:the· Commission's· -:.) -:' . :'.::~.":~'.<' ~., •.•. :~.:': --
.'-:'.: ..~ Rules' and :·PoliciesGoverning.· ):'.. . , ....:::.;,.'. "::'.~.,: :'" .

. '. Pole At'tachments ".' .' . ':';' .. ):.,.... _- ".'.';.i.· .... :: ...; .. '; '.'
.~ ... .' _: . 0' . '.." . ", .. ' .... .". ..:"' ...". :::,".: .. ~"" .•..•;.~.. 0': "..:..

·;f;«··}7i:~·?~t'~~·I~,~~;~.:;>\:.;·;;::: ..',.." .'. ...,:::.,..... ,.... '. .
: COJrD1Blft'S OF WIHSTA:R. COIDItJHlCATIONS, :me.... .'.: -

'. WinStar"· co~ica~i~~s·,·. Inc:.. (nw~ns~arn) 1 he~ei,Y:'s~ts its

.. c~~'~'" in"'~~~ 'ai,~~~~caPtiotied' ::P~Od~'~di~~:> ..:":..':'::~:<. ',."/;:::' ....;..')(' >. .
.. •• '". • :.." ....... 0" , ••• ; •• ' • :. .... •

"

1

2.

·.WinStar holds' the 'l'argest amount of 38 GHz spectrum in the
United States which it is using' to rollout a ubiquitous,
facilities-based wireless telecommunications network' for the

·.transmission of voice, data, and video' traffic., - To that
end, WinStar has received authority to ope'rat~ .as ~ .
.~ompetitive local exchange. carrier (nCLBcn). in -twenty-seven
.. jurisdictions' and -as a competitive acceSIf provider ·in.. :. .
'thirty-six.. WinStar offers switched commercial service as a

CLBC in New Yor~ City, Chicago, Los Angeles, Boston~ Dallas,
washington, D.C.', San Di,ego, and Newark and eXPects to be
ope'rating shortly -in twelv~ other maj or market areas •...~ of
September 1, 1997, winstar had .forty carrier customers,' .
including:.. Ameritech Cellular Services, MCI cotnmUIiic;:ations, _
Pa~ific .Bell, .and T~l~port.Communications. ' ' . ' .

. .

- ImpleIDent'ation 'of Section 703 (e) -of the 'l'eleC'otrmunic'atiOns 
Agt 'of 1996, Amendment of the Commissioh' s Rules and':' . . .
Policies Goyeming Pole Attachments, CS Docket No.' 97-151,'
Not1ce Q~ Proposed RUlemaJdng, PCC '97-234 (rel. August ·12,:

·'1997) ("Notice"). . . . '.

.. .' ,

. ...
-.' .
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::~~.~{:::··:::~~0~~r~~~;;~::.~·:~::'~:~:;~:~:.;": :~\-:.·.\:::;/:~:'~~:>:"·~<~:~f/·;'~t~~;:~"~t:::2i~:t.:;~;~~:.::3:'::.~~·,~)):.;:·:,~ ':'. ': .. '. . ..'
.' ., ·· .. :···As 'a:wireless :CLBC,. WinStar;is::dependent':on';'access to

..' :"::.0 .~ .:\ .~: :~.:: .•~:. of .;:~:~. ~~~:~ o~.~:~:~~~~·~i~; ..~~i:::_:o ~:~.. :~::!:~~~:~::;. ::~:r:~ :~.~oi~~:·.:·~~ :~o:¥:~;~~i~·c~~~::.~::~~"~:;-;:::~:;'.~:t:·~:~~:~. . ~ .
:'. : rooftOplif~\"riser8~··'.·and ··inside"·wirins{':iD·;:Order·:::to ~-deiiver its'·

'. ," :::; ..?tJ, :,~ .:;.~:::~ ::~::~-:~f:~~~~{:~i if.:::·;:¥.:~~,";;'~:~.>:· :.~., ..~~:;~;\~. ~;~~~·L;:-'-+~::i:"~7::;·.:Wft;~·~;'?l~,i:'!~;:;~~:;:~;~;;: 'h!::'~'~'>': '~ : : ~ ,l:: :: .
.;. '. se~ce~,.:;t~.··.l;)ui~~g .',.~.en~ts: ,.~~ re~i.de~ts;"::~:::l!~.~rig .. pi:~z.a-.sized.;:'"

...... ':' .... '.. :./:f..
o

~• •;i ~:~" .:~o.;·:~~:~o ~~'.~.~;.~:~ ;.~..:, ·.~o~~ '~~ ':"1~"~1o .....:./ ;~ ...~:: =;....': / :~'./ ..... ' :; .:::~.~ .' :<.. ~" ~ :-:. ~ o~...~:.~<:~~~~~. ~ :'t: ~:~ ::~~~o .~.:~. :~;~ ':: :::~:':' ~..o ,~~, "~t: .> .. .: . .:. .

.": :.,'~}~:',.:~}~~~~\~~;~~:~;::~~~·~t~~~·~~\~·X~~~~~·: ~.~}~(~:~~l~~t;~~.:'~,:~~~;:.~~.~ .. :··:j,~,;.. .'':', ....
. ',.~. '. utiliz~./sp~c~~:pi J~~he ~.~.8. 6 ,;,40 ~ 0 .GHz band.~:~~~"tr:c¢smit:? large' .'
. .:~<~:. '..~.:~~~;- ~.,'~.~ ,:'.,~. ::..:; r:..;.:.~~~~l:~ ::.'-:' .:;:...~~;: ·./:~}o~ __ ·:~ :. '~':~"~":;:~'. '. ~". ::o:,~.~ ...~:' .... ·:..'~.":·o .. 1:0••~:':~ p~.:~:i.i:·~:·.~~:\·:~~;·~~~1~::';::~:;~~.2~·::J:~~:::._~::.:.:::. f~:' ;:0 :~<~/"~>.' •.:" .:': ~. : .""

: :amounts· 'of ..traffic~fromlocation· to locatlon';":;:~~:'Pron(the'rooftop~' ..
.. ' o~. :~. '~'o:;' .'<-~~..:::0~I~ :'. ~:.'.~ ~o.: ': .. '" ..~~. A '. :~o '-,~~~:~.~: :0 ~. .~ -.0. ~ ::: • ' ••. ~•• ' 0 ,.' .••. '.0:; ~> :~~. j ~;~~:~f....~~ ~.f:~.~~r>:';~~:·-·~f:t.~~~-!·~~~".~l;o::"~.~· ~ :.:' \'.' 0 :~. 0 • :.' ..... ~ .o~. . .

. . the wire1ess traff~.c is' tr~smit;.ted 'through::"wire~in,e"'.(generally .:- ..... ,

'::'~'~~iai":~ai>i~), t~:: .~e~,n~t~~g ~~i~~t' '~d ~~h~~i":~"b~~~'~~'~o~~ted' .',. .
, ':.:;: f~~. :~ :~ \ :..::~::~~~~" .. ',: 0"' ,-:~ ':~""~'~ .. ':: ~.. :: ~ :: 3 . .. .' .:.~. .::.0.·. ~.- :' : :::.' ~:'~,.::"::~' .'.:" .~~: .:~.:.:.~. ~..•., '..~ .•..:~ '. . o,'~' : ~: '

.: :inside:-the:building. .... .. '.:.:.:.'.':-- ,., ..- "; , ,.. ,
.;~~>')~'~. '~;_:.:;.' "J:~;": \·t.3:~.~;·~o:· ,,:~:, ~::..:~". ~:.~' :.::~; ~'~( .. '~ ~": ~.\:'. :: .. 0: ' ••' ~ ': ,.... 0 '.0 •_'. '.~_' ...... ~ ,... . ~'::: .•.::. ".•..:. .' ." .• '.: : 00· ..~ ..

'." .... " ..:' WiilStar 1 s growth' as a facilitles-based. "competitor" iii :the .
'. : . . .

. .' .
local exchange has been hampered by an inability to obtain' access .

.~o r~ofto~s' on· fai~' terms~·'·:As ':d~tai~'~d'':i~ :.~iriSta~~~·~.·c~~s:.·iri,. '.

, c~:..·ri6..~k~~·: ~·5·-184/: ~;.. ~~~ords 'o~' b~'il~i~~ '~~~:~~~~'~·:~~';~\;ee~'·· .

ex~rci~iJ1g their Uionop~lY p;""er When l~asin~ ~Of~ops~ce: 4 . .

without reas.onable access' to rooftops, 5 wi~star .:.- and' presUtnably . '..' . . .. '..

other wireless carriers -- are precluded from offering
. . .' . . . .

. . . \

compe~itively-p~iced services to building tenants and 'residents.

3 " ~.WinStarComments in CS Dodket No. 95.~184,
~ Telecommunications Services Inside Wiri:l1g' (Aug. 5,
1997) (ftwtnStar Inside Wiring Comments").

4

•

,

5 Many:of the' offers.made by building owne~s" for-rooftop.
access have been unreasonable. An .offer to deal on
~easonable terms is" an unlawful refusal to'· ·deal. : aH
lishman Y.' Wirtz, 807 P. 2d 520,. 450 "(7th Cir /:,1986); .
pel.ware & Hudson Railway CO. v. ConsOlidated Iii!l CQ;;g.·,

·902 F.2d 174, ~79-180 (2d Cir. 1990), cert. denied, S~O U.S..
9~6'(1~90). .
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'. The: inabili'tl/:'to'::a~~e~s, rq~ftops';..·,~on reaSO~~le terms
~ ..~: .. '.~ ~ " :. ':~ ;:.·;~~.. ··-..·~:>.-f·.~·'~.-:· "'~."'.<.~~. }:'..::; : ::: \~·:r~~::_.;:.-:· .•~._ .~: :~::;~;~ ..~;:.! ':'~"', -.:". ': . ;'.<.~'. :~ .:.0" _. ..' .
;...:...~..significantly: .diminislielf·wii;ele·s~;:,¢.LBcs',> ability to'cOmpete with'. .

...~'''':'. '.~.:.' .:~'.. :.. ~.; .. :.~,.'.. ~'" ~:':~"~-~::~:'~.:':::-:£-;''- '".::',:.:' "',~:" >.; :.{.:: ~.'.', '~~.:~>.~ ~1tS~;~ :', :.; "~~.',:'.':'.: '. -:.. '~." .
' ... ·.':~··:·inc:wUbent . local" eicchange'carriers';lt~i:LBcslI)'~';'.:.'. ;':';;: . '.. :-, :.... " .
. ".:~~ :~..;::.:~:: ~~. ~ .::~:! ... ·:~.:"7 ~';:~:,~~:=:.-:~~~~::~;> ... \'~.:~~;~~,~ "~~~. ~.>:.:~ ....?.. ,.."~ ..~. ~;_;~ ..;: .:.'. _~.\.~:.~' :;,:" .. ~~~i~~·~:·. : ~ .. ~' ~ .~'.~::~(' "':<~'I" <.i ~" ...:~:' ':"~::-. :".:- .~ ~ .' .' t,'·; .• '. .

.. '.'; .,:.~ ':.>,:,;~,';. This·proc~:'~ng/:: th~~~~ore·;<p~'~~J?tE(;ihe e'c;:ollimi:ssi~h-'~:i:tli an : ..
..... ..':'";', ~"'~" "':'.. ::...~ .. :::'~., ·r·~:~ :.:~... ~...... ~':).":~:. ;.... ~ ..::<. ~··::·:~..~·.-:.:·:_'~<.:t~~:.::.·,···,;· . . "'.<" .; .. ' ':~. >..'~: ."~':':~:~;;~.!,' .... :.: .

, .,·.:'OpP,~rt~~ty ,,~~ "continu'e it.~,: c.~~m~#s..tc{ ~ring~,c~~t~.~~on to .'
·j..Io.L ; ...... ••: :~':. ~ ~ r.::·· ":'. '" :~. (:" .. : t-: ." •..~: .. ' ~;:.. '.,.' ~.:J;~~\~. >.' :::.-.: : ':'~, .,~' ~: ~.>\. .

, ':'~'. tlie ',.tocal 'loop: and 'the benefits ',:thereof .to'·all .consumers. .' In
. '~ ... ~.~" .. ~" ..~:.:~ ::. ::..' ~~.' ~··~·:·~:···~;':··"...~··:f :..:~.:.~ '.. :~~.:~ . :'.:~~:: '~., ".;."~:': ~ ~:~t.it:i~·~t· .....\;-.. -.: .. .'......~~.f..~: :-~ .... ~~~... :..,-: \ ....

" .. 'j pursU3:t '.~'t:. t~~t ·go~l,";'-t~~~~·~ommission)ql~:~·t'-.:iiite.rpre.t·::'~~c~io,n. 224
....... :.:--.: "J' -=-< ',-~". - ;'-." ~::-.;-:>.. /':' ~, ~"'::" :.. . .~>:.~ ..~; ~. ": .•.,.. : .:. ;;-~.~..~~;.~ ~:.-~:.~ :., -~;.' ;.. :'.':::'~,}~ : :" .' '.

, "r~to' ensure "that' 'telec'ommimications carriers ··.··in'cluding :'wireless ' .
"~':' . _.. .":. ". <.:' >..::, '.' "":~:, ,,::.~: ~ ~ ..' " ~. ". ..' . '''::~5itT~~-'' .. " :: .. '. .. 4.. , ••••• ":':' .': '.. •

..... ~ ... CLBCs. have full access .to.rights,,;of-waY'~~~,;.·":: including rooftop.
:.' 0'., •• ' •...•~'''' .. : .••:.\ '~'. ".- .. ''':r,;'':'' .," ..:..•...; : '.:.<.- ~ .'\:;..~:/~ ;.. ;~> ~. ':~ ~ ..: ; "~ .::'. ,.~ ".

...~: :,;'rights~of~way'~~ .held' by" utiiit'ies6:'an~(:,fhat:'such ,~~ces"is,<on··;

.. ,' re~'son~~e:' ra~e's,:" 'te~;", ~d"C~~di~iO~~:~~~:~':~ sti~ '~ct~:on~ '~iii:\"
"':.' .. .

. permtt wireless" CLECs "to flourish, leading to vibrant . competition

.' :." "in ,th~ 'locaf 'ioo~' and'. Qthe'r' tel~coinmunic~tio~s.servi~e's~: . lri'·· .', ,.'
.~, 'tu~> th~ "i~~~~~~~ti~~ Of":'~o~~titi~n::shoril~'~~~~~i~~::~~~~io~s:' "

.. '

pUblic welfare benefits to consumers.· ,

, II. '1"BB '1'BRH ·RIGBTS-OI'~WAY· IN SBCTION 224 WST. xRCL'UDB ROOFTOP
ACCESS. '.

Section 224 expressly mandates that utilities provide

telecommunications carriers "with nondiscriminatory access to

• anY right-of-waY·" The Commission has concluded approp~iately,
, . " , I '" '. ', .. "

that the "access'and reasonable rate provisions .of Se.ction· 224 .. '. . ... '.' .. . . ' ..

. .are app~·ica.bi·e··where .a '. .'. telecommunicati.bns carri~r seeks to .'

instali facilities in a right-of-way but does not make a physical

. .

. .

The term "utility" is defined' in Section 224 (a) (1); 47,
U.S~C. § 224 (a) (1), of the Communications.Act'as any local
.exchange carrier or electric,. gas, water;' I[Jteam o~ other.. '
pUblic utility who 'owns ~r controls poles l ducts, conduits,
or rights-of-way,. ... .

-3-'
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c:.....

'attaCmne~t to'· any' poie~···,~ti:~t. or' ~ondu:i.t.II'. ··Al~b.ough the' statute .';.:
..... " '......;.. ,~.:. :'f~:'~ .. -i ;. ': .~..; :'" ~·S:·· '. .. ~ ~ :'" ,~: :';'.":. ~.~~.~.~j~~?.~ ... ~'~~J' .:t~' ...:~ .. ~. :.,:'. ~.: ~.."-.." . . '." .... ;: ::: :.~" :.~. ~~~:. ;: -'. ", .' ~'. ". '.". ,'. . .... .: .', . . .".;J~~:./:;>.
. '. does .Dot.define. a>"rigJ::lt.~Qf-way~'!·:it.. does 'make clear that.access '..:,~;.::~\~
: .. ' ~.~ :.: : '.. :":. :.:' :}~~~~~: :".:", : ':' :.~.:., : ~ : ;.... .:' ~ ,". ~ . ~;::;.. ·:f~~ .
".:': was:·:to be: :.given·: to' ..:lIanY~·F:·.*i.-9ht~Of~way. ',,:,-' pUblic :'or .private~ '. . ::::,":;~~i2..

:<,.~~~~ ~~'tc~{~l~f~~;,~i~l~f~~r~y ~(~ ". ~>!:~<:{'>':,' ..~. :',;:". ·"~i~c
.... '. '. The Comm1ssionshould'ili'iterpret 'the': term·'''rights-of-way''.· to" ";.:~?~~.

.'.;~ :, ' . .-:"'~_ .: ~:.. :" .: ':>( : <-:.:,;{" .')~~~~:":'.;." ~.;;.~ : ~:.'::<;~: .::·:i:>;." . ':.' ' , ..: .:'. :". ". " . ,·~:t~~~<
::. ~ .. ~include - - at a 1l\1ninnim:~·":~:.~iJ..l rights":of-,ray held .by. utilities.'· t~;S>
.. ' ..... ", ~~~ ;:,,: '-':. ::... .' .... ':::"..>~>: <....~..;. .:"~ .'. ~ '~.~.~ .-;0;; <:~.~ ~·~.\~¥:ft:~: ;.' :.~:: .=:. ~.::·r.. \.::.': .':";' : ;.~;.,; ..::~).. ~.~: .(' ~'. .'. ",": .:'.~ ~r: .<... :.~. '.<~' d :- •• : :~Ja.{':':~~..
"~. ':lnciuding: those .for access '::'t9:-[rooftops~··and· 'otlier like ·acces·s:· :.:~:'i..r~

," ....' ",.. ." ~ "..; ."..... '. : .~:.' _::.' .'. ._~. ~ .._.:. :...... ,'.:,". >.~~~...;' j ~:~~:~l·::'i~-:-,~..:;:' _~;.:. .." .:....,.. "," ..._..~ _.".,:', .--:.'.. :'.-- .~.,~~. ~ ...' : ;~.: ', .. ;. :.: .'~ ',~; ':~" ...:.... . . .. ::-~~~ ..:~.
. ' .. ·~ints.10.... ·.:.Tb:at ·.defini~i:o~.~~i"l}permi~ :~i~~i~~s':;~ECS:to build ':.' :T~:':

~. :.~ '.-~' -.: ,; . . >:-;. .... ; ~... ~. .~..:." ~':'..;' . ;'- ';.\-...~;..~ :':"~;;;$yt·~·~ ..... ~:·· "... ~.. !. '.' ~':' .' .~.:"':':' .~. '.: • '" • • • ~ ~ • '. .. ....:;••

out ·their··networks. swiftly. and.~·on· a playing' field .ltavel·.with the'. . .::;~(-;:
'0 '" >. .'. ':.' .. : , ~:.: ..;: ~ >'..~::-,.~:.:,._~:.~.·:ti:;~~.:... :.. . ' :..:_ ". ".~'''''; '.:~~.?~:":.,,:_.' .: ;- .. :..•.: :-~ . . w •

. '.: . 7LBCs. A'·'harrower' definition/::~oii 'the other' hand;:>would diuiiJiisn ':..... . ,

..the 'p~o'sP~~t'~ri~'~~~e~:i~ion'~~~~~··~ir~i~s·~·cr.B~'s;b~da~~~·~ti6h~.~:':;"';::.. '. .'
'. ". ....

CLBCs will be "P~t:'to 'th~ ~te~~iye time~d ~en~e' of. 'obtaining .

. rooftop accesE! by:neg~tiati~g·b~ildi~g-by~buiidin~~\.·." : <. . . .. : ..... . . .., :'.; - . . . .

'.

......

,.
8.
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. . '. ·A·~·..\~ ..Roo~t~·.:AC~~~"~··:C~titut ••··b.· ·B~.~ti~l I'a~ili~:',;~or .....

. '. ~' ...::':. ,: ~ :;~.··:»Z'Ov~.iOzi.:Of .·Wirele••' Local ~. ~abaD9'.··S~lce;·';'\~ ';" .. '
.-:' .::'" :: ;:. ~. :.'. :; :, ·i.:'?!;"j~V(f.r·:·.::;':/:{~:; ~::}.:~~~:: ;:~:\,:'::";: ;" :;.;. '/., .:...:..' :';~" .:. ~..;;~.:: ::." / ::"~ '\:::'....::.::'.i·:. :~::'~{J ':c" •... f :.·;;il~:-.::
. :. 'The: .C6ttlmiss.io~~.~·...defiD.ition ·.of.:arights-:of-wayn.:~sho\lld:-;be. :'; ... ~.. ".

. ' .. ':" :" ;:::;~'~"" .: ;';:::~l:, ".:::~{~\:;.:{~: ~:::~~·,:(~l;;'·:".··f.i,.::':· ~.:..;.';~\: >~:.'~ ,;::.:. "ii1'~' ;'~ :;.<"::~{'-.;'?/' ..,';'<'> :'."":\ .; \':'i .':..:".:: '.': '; .~~~~. . :.\ .' ':
... iilfoi1ned·;by";:tne'~fact'~;th&t:.rooftop·~acce'ss:i's·:·.u· .aessentiaf'~~~:· :..;~;.. ::. >.
. .'.~. : J:.'. '.:.-' ';,::':.... ,: ~ ':~'::' .':<;S~{ :~:};<:;~!;~,~ J :~f:;~:j?>~~·:;{·:·~.'.<~~:.·:; ::<~>;. ;~;:.~/ ::. ~); ...... ;:)>.: :.>:, ;~;;,,:': i\f::.: ,./·<:·:~it~··: ':\". ' ".
.....:.facilitya. ·:fbr;~~,;pJ;OVi.~i.on·.~f ·:wire~ejg.s..lo~al .~c,hCiU1ge"·.~e~~'¢.e:~. ..... '.

>< ..'-.";. '.::-.';' .....~.:;:;:., :':::J~;~~"~":'/.>:~~~.::/,':' :~:::;::';'(~:;"'.,.' .. ~.". ,;'-.,(::.;.::·:.t:",·. '.' .'';:: "; ;0';:.'. ....:.. ~}.~.i ';r .'

.fUnder.:·tlie·:;antitrust...laws;'.>a ·.'facilitY··le ::a.essentiala:if a~ ::.: ...,,:.~, .

·;{.~~.~~~~~:~iY~~~~t~~#~1~~~~~~~~i:·f~~~~~~~·::'~~~ii·~~t~:·:.:~~~ ~':~~~~i~ff'<" .~..:~, .
.;:" ..,' ' .".:.. : i"' . -:."f.• '::", ~.::". :: .:-.~:.' i. ~~\~~ ':::"" •.l.~ :~. :~: -:'. :1.·.. ~ ., ' : '.~ ; ~.~ ?"~. "': : .. "-"~.. ':' :::-: : .'0 ,". "~ .;~ '. ':". '. 1'-.:'· ..s•.~ftE-· . ~:.

.'" ". ~~ -. if' r~~~_s'a~' '~~':::~~~~~~~""'pf~~i~des'~~'xY[:.i~to.·.~h~·.·;market~..·~l~, :~~~$ ....
," ", ;.: : :>~.:': .. " : ~r ;:.::'~:~"'~" ' :~.~ ••• :: ," ••••• ~ ••• I. :.,": •• ':~'.:~ :>" . '." _.. ", .: " :' ",: "; 4;f.:~$"'" .

.. disCus'sed abov:e~..:"ii1Star.. ~d other .wirel~.ss ·carriers. must 'haYefJ~,
'. :,':: .. : :'.' "~:"~' .. ~.::;-:' " .-~:.:,:;.:;:<.:.:'.> ..': '.' .' :'.... .' '::.< ~';".:' ..: .,..;.... . .,; . . .,: .:'~,~\~~ .
. rOoftOR acgess ~'in;:o~4e~··to, 'provid~ their' 'services .to' a particul'-f;·;·.· .

. .... "'~'. . .," .. ;.. .. ',' "., ..,:. ,.\'":' :.. ~ '. '~'. ::..~•.':'" .....~ it ~...::_ ...~.:....~ '~'. :: ... ~~:,:.>".: .. , ~ .", -' .' .. ' :~ '.. . '. ._. .'.. '.'~: ';:.' ...~. '~'>.""~ .: ;:',~'.:" ~ ". " ."."'. . .:. '. . .: _. ... .<..l~?~t . . .,"
· .· ..,":building .Y:(i'. e. ~~':.' ~i~~~s .' ~~.·.be· ·trariSmi.~~e~ ':betw~~n' .l~c~tion~.··oril;t~;~:~:
· ; ..... :',' '.~' ;~:~..::.:..... ' ...~~ ...:; .. .... ":...:: :':".: -': <'.~ .... ': ...:".:. .. ..... :. '. ." '. '.' ..... '.,: :f" .~.":.:: . '. ": : ..~. :':. :.. , .'. ....~.....: '. ." ...~~:~~~:.~ :

via ·rooftops). :Wi'tl:J.o~t rooftop access, wir.eless CLBCs have <,'.:,'
'. "." . ," . .: . ... ':,~... ~.'...

:.·absolutely 'no means of 'providing their seryiceto.·.Cllstomers and. :.~;::: .'',,:., ,:.;'".:.:,";.. '::. ""':~-"::':":"" .. '.~ . , :', .. ',' '., : ::.;.: ~ ,::>.'.> ..:'.':'. "'~ .; :, .
potential customers ·in· a' given building .. ···. ·For··~imilar .. reasons.,·· .
..." . . '. : :. : . .'. .•.. .' -:;.' .... .....~.- . '. .

. .. .' . '.. '. .'. . .. .' ..' . .. . . . .'

the Common Carr1er Bureau has noted that n[u]t:Ll:Ltypoles ducts,
. :. . .'

an~ conduits are regarded' as essential facilities, acc~ss to : .

which is vital for promoting the deployment of cable television

syst~ms.n12 Consequently, mueh 'like access to poles, ducts, and'

.;: . .......

11 au. CityofAJiiheim y.' Soutbem Cal. BdisoD CO., .955 °F.2d
1.373, 1.380 '(9th Ci.r. 1.992). .s..u. A1Jm Becht y. Pro-Football ..
Ing.,· 570 F.2d 982,992 (D.C. Clr. 1.977),cert. denied, 436 ...
U.S. 956 (1978) (holder of essential facility has the power"
to prohibit entry into the market) •. The seminal .n~ssential
facilities" case is United States v. Terminal R.R. Assln,

.'224 U.S ...383 (191.2) in which 'the Su.preme Co~rt required :~ ..
group of. railroads to make available'access to their '.

'terminal to all competitors on jus~ and·reasonable.t~rmsas
the bridge. was the sole means of access to' the city .. : ....

l~·.·~·PubliC N~tic~ DA 95-35, .Common c~jer"13Urea~ cautic)1~s
Owners of Utility Poles (Jan. 11, ·1995) • . . .

. ,.
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". ," '. '. · 0', ' :.",'. : .• : •. ,- ". . .' -.• " ."

. coDduitsr..·~ccess.·to ·rights-of,:,way constitutes .an :~ssep.tial '.

';'/~~ii~f~~?~!i~~~~!:1~:_';'\" (:)h?b"/' ".•:~.;~<:~,.~<:;~l,,:·:;~,: .. ',:":",
.: ." : B. ·.~.>.t··'lh.'·'r~··:~RiSJht8~Of~WaY~'J(ust .Be ··XD~~:rjt;.~AS"''lhe : ';'. . .

.: :.:.::~.:::'.. "<:.:2:l:;~·:;:~:·.;~:;{~~0~·~f~~.t$:=.~·~/ ~&~~~~ ..:~f~~~:~:~~;~;·,~rle~:~'4~~~:~C ,:::~:.. '.',,::' '::, .': .. ,'. '.
. '. :' .. '::~e .::~~.~;~r:~ ::~~~~~.~:~~ ~~.~~~::~~~s:~ be.:~~te~:r~~~d. ·..~P'i'1pCl~~~. ~~e .

.,;~:~~~~~!~:~~":i1~~:~~.:~~h~~'-.~~~d·~.}~-i~~~l,f'~;· ,
.. less: ·would~~~~~ra:~~:"·.~ongress··:·inteI?-t"as it··.would :pr.~v:;~e.:~Cs.....

<.. ': .;-".",' ..:' :~~..~ ·~:·..:: r_:!:·::;..:.·; :',. ~;'~." ~.,,: ::.' :... .. <.. ':. '", . '.. .' : : .. ~.: : .;~~f~ .':: 4.:., .
. ..with ~ righ~s-r~t.~~r'::t~an .~~o~~ .' ~eld by': iLBCs ..:an~ .. uti~l~~p~ .. '~'" .

. .. :>.:':~"~=i{'~'._~.:,.:., ..~.;... ": .:;;:..... :;...:"... .... . . :";;.:"':..:.~.. :: ~ .= "'. '. .~... ..: ..... :": .:' .... .-. :~~::'.. . ~. ~

. '. .-:". It :is·,.well~established_tha~: .a nri.ght~of~w!1Y'" 'typ:l..q:~1.-'ly '., . .'
. :. '. " .' .:;" y,>,~, 'i':".;.~ .. ;: ...•1.: ' . .","':--".. ., ..:.' ; ,'. :':' . ~~..,¥:~~;,. '.. ' .

.refers ;to.8. right':to npass .over·.th~ land. of' anothern aii~·~·;t.s· .
.. .. '.' ~ .,.::. " ::~ /,.~..:..[ ~':-. '" ~ ::- ..:.~. ~.. '. . . . ~. ~'. '.' -: .. :.... :.', . ·-'.~·l~;:'r. "10 •• ••

'consider~d"to '''b~ :.~ :'eas'e~t ~ 13. ·· ..That· defi~iti~n:,has b~~";adopted

':: ~ by, ~~n~"~~~er~": .i~e': ~'.'~.~ ~i~~i~,~ 14 ~~~'-~~~e~a~"Ci~~Z~~;;'i5" t~e
". :court Of' ~lai~,'16 v~iiou~ federal.dist~ict··:'co~rts,17· and-(~:{'
... '.. ..' •• : ••' • .' • ' .•:'., 'J.. ,.... ',~." .'''~',:,,;. :.:'~. ••••:: ••:.~••••.:~•.~~.....;:.•.•:.:...

..... '.. .."'. . .... '.' ... .' ';: . :: ... ': . "'~"..- . . .-- , ~
", ... . .' '.' '. ~. ,.,~ .' ". :

13

14

15

16

17

..

.'25'Am. 'Jur 2d, Basements and Li~enses.5 7. ·an:.~ .
. Blacks Law Dictionary 425 (3d' ed. 1991 (defining right-Qf-.way ,
'as nan easement for'passage or access upon or across the'
lands of ~other). .

..
su 1he Wildemess Society v. Morton, 479 F. 2d 842, 853-5.
(D.C. Cir. 1973) (en bane) (right-of-way includes any nright
of passage over another person's landn .including revocable
permits, revocable licenses, and easem~n~s) .'..
SUaoard of County Sm-emsors v~ U.S., 48F.3d 520, 527'

. (Fed •. Cir. 1995) (n.tRights-of-way· are anotlJ,er .~erm for
easements, which are possessory rights il)' someone el~e's fee
simp~e estate. n), cert .. den.ied, 133 L. ~d. 2d. 24· (1995) •... .'.

'. '

SU Del Rio Drilling programs. Inc. v. U.S., 35 Fed. Cl.
186, .191 (1996) (Right-of-way is nan easement for passage or .
access upon or across' the lands of another. n) (quot~tion
omitted). .

~ Qolumbia Gas Transmission CO[p. 'v, Sayage~ 863 ~. Supp.
198, .199 n.l (M.D. Pas 1994) (nA right-of-way, is' an..
easement. n); Lincoln Properties. Ltd. v. Higgins,. 823 F.
Supp. 1528, 1534 (B;D. Cal: 1992) (same);.Lethin v. U,S., 5~3' .
F. Supp. 863, 871 (D. Or. 1984) (same); Hells v, Air'¥rds. '

-6-
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," grant. II 'Int~~: Section 28" 00. 0-5 (hrdefin~sc;::right~Of";way,

,gran~ a's' n'~'insf~~~~~: is~~ed ,pursu~t to' ~'s't~t~ter':"'" .

18

19

, 20

21

. ,"

. .
and Chemicals. Inc., 383 F. Supp. 146, 148 (N.D•.W.Va.'
1974) (same).

'.Be,' g.g., Narbonne. N.V. y. Fla. RoWer Coz::p.,' 692 So.2d
928,929 n.l (Pla. App.,1997) (conveyance of a nright-of-way.
is generally held to cr~ate only an easementn ») BYdgr y,; ..
PetRa, 416 S.B.2d 686, 688 (Va. 1992) (sa~).• ' State 'courts,
also have foun~ that 'deeds that convey a right-of-way should

.·be construed to provide only an easement,; au,.e-..s..,., Brown '
y, Wash.,' 924 P.2d 908 (Wash. 1996); Crumy, Butler, 601
So.2d 834 (Miss ~ 1992); Btown v. Penn central Com., 510
N.B.2d 641 (Ind. 1987); Meyerink v. Northwestern PSC~ 391

, N.W.2d'180 ,(S.D. 1986). " " ',' .

'se' Leo Sheep Co. y~ U.S., 440 U.S. 668,679 (1979) (nThese
'rights-of-way are referred to' as 'easements by'
necessity. ' n) •

~ Preseault y. ICC, 494 U.S. 1, 16 (199~).

.b.e. 43 'C.P.R. § 28.00,~0,et. seq.'
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...' .

.authoriz·i~9 ~he u'se',of aright~~~-way.:ove·r. ypon. under or
..:.. ';> : >."',. '< ,- :.~::.: ~ ".- .;: ~.::. ~~-:<~ : ' :' ..> -. :.;. ~::~~i. ....:.~ ::.;:{~>.~: ", ~ • ", .'. . .. : . "0':: .. '; ",
.•... t.hrough 'publi.c ': lands for c~nstru.ctiori,~"~~peration, maintenance and,'

......: 'I ;', " ., " :.:~.....: .•• ' ~'. • .': '::" ..' • ••.• ·:.~~~;~~~t~ ", _.:.~...:;~.: ;", .: . . :. _ .: -0". ~. '. ".'. ".

'. ,:'~>:terau:nati.6~ 'C;»~ :.·a: project." ,,' (~mP~i~S·.::'~~C1ed):.' Thegenei::ous scope'~
.~ ~~':~~'~'/'~: ~!:~.~. :~~:' -:~_:~.;~ ~~:.:~.:."'~/~':....:(. ~,> ... ::~ ..~ .~ ."'~~'.~,.. -:.: ;: ':., ~ >""~~;:: S;.}~$1;" ·.·::~:4~~~~~. . ...-:~~:'" .. ...
".',:" of :rights';'.,of.-way.is. ,dem~nstrated:~y'f:.usJ!);qfth~ phrase ;aoyer~"'; . ,." ~." ....:....,. '...:..:.:.... ~.....~...... ..; :~ .. ,~> .. ';" ':-.... ~... ' .... ~.".:- .~~.~ .··.:f:¥:~t·· .. .:. ." ..~ .. :' ".:

... J:;~~ <-?;f.~~,~~;:~r· ..~F~~ ~~~iC;:?·~~~~r· ~~{i ..by:::the''~~~~" ~~~t i ..

..~ .. ,.rig~ts70f":,W~y .~?=e::.~o be. granted fq;:~:~~:}m.1.1,t~tude()~'purpo~es".' .

'\~t~i~~i!;J~;r·.'»·.'·· ."'.:., ..•.•....• '. ~~·~~~i ••..":••..• ·.--,:i· ...•...... '
. :';'" . .- ':. :.:':' (1) :. :reserv9irs ,: canals,', ditche§~~~~' . ';:~~i":pipes .,and >other '; '. .

....:;. facilitie's 'for .the impoundment:rUs..t;:·orage·, transportation' or' , .
"distribution' of water· .'. ~:.1<·· ':',.,:>, .. . :'. ' .

.,; ~.. '. '.,:.:. ".;'> ;"::';,: ..~: ~.:: :'''::' ":' :>.':". ·~.~%~·,~<\:~!t~>:~: ,..:.'
.'. (2) pipe1inesand.other 'systems, .to;, the>~:distributionof..·

[certain] liquids' and gases ... ;::r~:'8p.d::for .storage .and:
terminal':facilities in connectioiFtherewith;'" ." . .. . .

~ . ; "" -, . , . . .
.' . .. : ..

. (3) pipel~nes, emulsion ~ystems, and con1teyor belts for..
.tr~sp~x:tation and distribution. of.,: soli4 .materials and '.
facilities for the storage. of ~Ch~materials;

(4) systell\EJ'f~r'g~nera'ti~n, 'tr~~ni~~i~ ~d
distribution of electric energy;. and . .

. .

(5) " [slystems for transmission'or reception of radio,
~television, telephone,' telegraph ·and.other elfctronic'
signals, and other means of communicat'ions." .

It should be noted that the term "landn or "lands" does not
, .

mean that· "rights-of-way" do not permit access. to buildings,.

rooftops, and other structures. "The .word ',land' includes.. not
. ,

only.the soil but e'verything attached to it, Whether.attached by
, .

the' course o~, nature, • . .. or' by human' hands ~ as buildiPgS «

fixtureS and fences. ,,24' As noted in Black's Law Dictionary, land

22

23

24

.'

.s= 43 C.P.R.' 55 2800.0-1 & 28.00.0-7{a) (5) (emphasis'
adde~).

oS§§. 43. C.P.R. 55 2800.0-7 {emphasis' 'added) :

~ 63C Am' Jur 2d Property 5 12.
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in~ludes'·nari.ything·.ti1~ti~ma~be:ciaSSed as r~al"estate'or real, ..
;'.: ." ',:' '.' .~. ".::.::';~'-<:'.:: :.,..:~~~~~~~.:-::"~:::": .•.... : > ::.': :<"", '.""" " ..'.: .':.' ....... '..
. property" .a~.· well' as ~~g~~s'in use of .the airspace.above:'the. : . '..:: .. __ : .

.'.:"ac~Ua1,:~~~r:5''.•'fi ':""~l,:: :,', ,,:::L\:, /Z;'", .• :,:::;' ',' ,: .' .
, '.' ~' : c. , A Utility ·J:I.~~~~t·B:~.:U•.iILsr··:t~. ·.aoo:etop\·::R~~1:lt:.-~:e~way· :
. . As.A .Preccm4!£lon 1'0Z' Such U•• By,~A !'elec:oDiIil\u:dcatioD8..

. . ' .:.,' Ca~~er ~4.z:tS.9tio*~22". '.... '-. ..:'..>".: ~.'.' : ".:" .. ,.' ..
;r·:.·. ..' .'. ".~: :.. ':';. "... ,'''': .. 1~tl1sS~·" ,: ,4." "': "",' .~ .'" ,.:~ ',:' ,: .', .••...:'.:'. '.

" ';\':,.>,., 'Witl1'~~fT:it.·" to.~~~?l{t~~ci~ss. .:~.U~~lU;Y ·,~ee~\n~~,."..;: ,' ;
'~" .,,: ~ctually: be..ac~e.ss.ing..t~e:~;,o..~f in.order ·for. a telecommun.ication.s
......... '. '." "<a··:,..r "0: >~.: .. ::". "'·::-::~..l:~ ".:-~.~.' :".:" ;;: : '.. >f.~~~~':t .. ': .'.' ~ .,' ........: ....... ... ~. ::. ,...." '.:~:. . ..>....:...curi.er :to·do.· so.uri~~r.Se·9'~1..9n 2·2~;· it i.s enough :If the utility
.: :: .. ; -..:: ~: : ; :.. , : :.'. ;~<?~~r·.:·. ....: .' '. ;.. :' '.. ," .
,\.~;;"., .' poss'esses: a .r~ght~of-way ..o~~,a.s~uifm~. wbi,:h. wo~d .permit such
_, ;.:~ ••• ' •." .' ." '._:~.' ' ..~~'•• ,.~ ._;: .•.• t '". • ~~...~•• , • '. .." :'.:. ':".

:'::'::.~:"···acc:ess·~26·It·is·black-lett~b.awthan 'an' easement holder is
.: .:: . .. ." ',.:'," "" .~.~>~ ....'~ :>.-' ..~ .".R.. .... • .. :.~ ;.'. :... '. < ~ ~~:i::~?:~ .. :. :>:.: ,", .:" .. '_;" _. -.":. \r", :;:~' .••.' .. ·i,,:"".;.: . . ' '.~: 0" .' " ••" '. .'...•• ~

:'.:~.;\:. entitled' to uti1iz'e .. techilol99~C:al. improvements" as ·.'are ·reaso~ably.
. ", . :" . . . ..", ':.~~.:.." . '.. .": . . .

'.' ..' . necessary ·to carry out the' purpose of the' easement provided that

....:. such new use is.·substantially~::cOmpatible~ith'the ·:right-of-wa.y .

. : ~~. does ~ot' s~st~tI~ll;·~u~~.tli~ se~ient e~ta·~e<·· (th~

property containing theeaseme~t).27·

25

26

27

. Blacks Law 'Dictio~ary 877 (6th ed. 1990).

~, 39 Am Jur 2d Highways, Str~ets and Bridges 5196
("public easement i:n a highway or street is riot 1imited.to
its surface but extends both upward and'downward for a .
distance suffic~ent to accommodate 'as weil asto'protect all
proper uses. to which the way is sUbj~ct.n

. . . .

b.e eli TV. Inc~ y. Shannondale. Ine., :i7 P.3d 104, '108 (4th.
Cir. 1994); ~ also 25 Am Jur 2d Basements and Licenses ~ ,
5 86 (right of way may be used by' its holder "in availing .
himself of all modern improvements of the age.");·~ a1sg
39 Am Jur 2d Highways,· Streets, and Bridges.5 195 ("It is
settled law that the easement of, the publicin.a highway is.
not limited to the particular methods' of usein:vo9'1e when .

. ' the easement was acquired, but includes all new and improved.
methods, the utility. ' •. of' which may afterw~~d be . .

. discovered . . . . It is not ~ma.terial that. these new and .
improved meth04s • • . are .mare· onerous to .[the owner of the
land] than those' [previously) .in use.").

-9-
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teleconmnmications carri"erE;J' under '.

... '.
. ' In ~iR'ri~:'·IriC;·.,>for:example~,theFourtl;L.Circuit ,

• '.' 0' • ~:." ... <:'. :'.'\~'~\'~ '. ~ '. '<:-:" ~.: .. ,~. : ,',:,- .' .:.".",.: ::'.~'. . .... .': ~.~ : ..... .' .... • .. ~. <.. .,..... .., .~, .-..:..... . "' ..• ~

found that .th,e~:~,common>law.right· of .easement 'holders :'to utilize 0

, .' .: : .' :~~t@:~~~~:. r ~. -,. '.:. . -."~:." . :. ':: :../. ;. .:.: '.: ::- ". ..".: ,. ':'-'.':: ..~ .... :
' .. technologi~al~~!-~rov~men~s:.~ll~~edap·oWer.·' c~a.ny ..tos~ri~g·.-:.. ~'· :' .
.' ; ..: ..':' . . .'... ' .. ~,!f~l.~ -:" .' .".}.: ", .:~:.....-...:.: .'":"" :.:;' ~.; :.~ :;/ ..-.."\ .. \~~: ';.' .' .:......~ ''': ;.... ~ .": ..~. "~:~.': . ~ .... ".:., ''\ .,:~.:~ :. ~;;~ .:.~.~ ~":::... '", .-

.television. t.r~~ssipn··.cables~.:eventhOugh-· its"easement ~ perndtt·ed.
'. ..r.. '." >:.•.. , ·~'\,~fi "'.' ..~':t.·~·: :•....... :.,.. ~ .• :i":..:.> .:.:." .., .: :.': ..; ~ ::. ': ',':.. -: :.. .

:it·.ori~Y..~o.·:":s.~#A~~ e~~ctri.~~~.·.'~~~~~·8n~}e~.~~~~rie::iir~~~~~8~: ' ~
'1 . ' .. '.. "'.'0 ~~'1i. " '.:- : :., ..' ,.. : .;- ' ,.... . '.. .. '.' .'

.'. ''":: Since' the·;..pow~rj"g~any'.was .;ent.l~l~~ ·to.StJ:·1ng· .t~~~vis~on~c~les:"
..'.:.' ',' "..f 0 ·~~lk.. ';:. . ..,......:... '. ' .. :.'.. .. .,.... ...~ : ; .

.: . '., (even though' it ,~"a:~: not::.so doing),' the court.' held that a cable .
0...~:;.' ".~".,~ ... ~.: .....~.,.::.:. :'~~~'r{~ ... >::,:·.,:,w '., :.,.; : ..••••. ..:. ," . "0: .... ,' .\~ .... :'. ".' - .::.:

.. company -- whicl:1:·~;t!il~ acquired rights to':use the pow~r company's
. .... ... ... -" ~~;";t;~~:·~ '. 'ow:"' ,.".•. , " • • • • • ' •.. " •••• '

poles' - - '.cou1d . li,k!!~ise st'~ing telev~sion cables. . In sum, the
. . ...:::.'.;- ..;:...... "' ....- .::~;;~~~.: -:," ~:- .>.:. :':"'.:. ..~: ..... " ',": .. ,' <.. ';. ':::'" '. " ,

coUrt·. conclud!i4' tl}.tl.t:~the·cable: company stood' in the' sho~s' 'of the< '..
".' "... ", '. • ':•.•• '. :::~:~~:.:~'.: : 0": ",."' . -".~ r :" •• ',:- ,'';. " ." _ ," ::", .," ,', .~' • :':. •••

easement 'holder poW~~"~'company and cou;Ld ~ercis~ ·those rights . ,

held (but not' neces~~;:iiy used) by the' easement holder. Such ..,
. ";:.,":

. rights likewise accrUe" to
. ".' . .... .".. '. " .

s~~tion .224°~ ~" ..

Finally,- there should be no doubt that an easement holder, is

entitled to erect structures such as antennas upon the easement

or right-of-way. The Fourth Circuit has held that the placement··

of an additional wire on a pole "does not impose any meaningful.

increase in the burden" on the property owner. 29 Indeed,

~asements have been found. to permit the holder to lay. underground .. . '. " ..... ,. . .

'pipes,30 maintain a telegraph across ~o.ther~s·property;3~'hang a'

'.'

28

29

30

lsL. at 108-110.
'.

1sL. at 109 . ("The fact that an additional' wire would be ,
introduced to many others on the poles does not impose any
meaningful increase in the burden on Sharinondale's interest
in the undeJ;:lying property."). . .

~ 25 Am.' Jur 2d, Basements and Licenses §,7.
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"

. Si~.·:rin· aiio~~r i's'.wa,ll ~ 32 :'~rect ~rioUs' :bUiidin~s: and structures
:...:,:-:~.~'.: .;:.;~:i:.~:;.~~'~:.'>::" ·~'·:.t:· :~:=.: ,:~.~ ..~;,,: :~.:.~~ .... :-"./ "." p" ~ ••••• _~ •• ' •.-~"•••:. ". • .:.:.-'. ".< .' . " '. . ."... :~.:.~..:;<.

nec.ii~~,':for:;·the'~fwict'ioning:of·'·&'rail'road33 . and"to 'constr:Q.c~ a
;.".. ~ . ::·~"tS ..~~: ": •.,~.::~",".~.:..::\ ..." ":... ~":'i··~~:.;·~~.·';~;'·'·"'~;-"."; :'.~~. ::.... " :'.,'. ~: ". ", -~:....." . . .. :.:'>:' :,~'

, ." ····wli&rf:~t..::::~: Th~fJ} :'th~;~ placeiient ·:··~f .:Smail :. dishes· an~·antennas 'bi"A:he·
.._,....... ~ij~\i..~...:.~;:.-~~~~~~ ..:: :~~" ..\~.~..~;':';':~: .. '..:.~~:,~ ......<,:•.::.:~ ...:.:.. :.:. '>:'.. ";'.: .. ~. ~ .'~,' -; ..:":~::" '" ~ .. ' "~'"o ••••~::.,.:....~~!:::.. ...

.' .. :../ ·~t·ili~YJ'~9~~(,,~6t" .'~~ ·~~ori:~id~~~~.· ari ~·~e~mPatibl·e.u~e·~~s ·;s~n¢.;::\; .
... '. . ,}i"~f.':'!;'. '.:.~ ;~:; , .. \:.: :;..... :' ;..~ .. '>'<'~:"' .. ~ '.',. ..,..... . :,; .. : . •...... .... '. .. <,,~ ..

.' .the .u~ftl~y' .wpula: ~··~i~··~ th~" ·::r~ght:.··:to. pla~e.· such equip~~t, :·.s·o.·::~t;~Q
·t·· . . .:\: t~;..··.:· ':~" ..;,.;,~:"' .. ,; .. :, ...;:. '.. ;: .':.:.:.. ..' .: . .'. .: .. {.;.: .
':~. WOw.d··~e~cdUilul~i c~t~C:)ns.·:~ariie~s 'Pursuant to .Section 224 ~... '::};~.:'t-

','. ~'.' ...~~ --: ..~~~.•"",,:::.~'~';' ..~:.,./ <.~~<:i:;:. :'.:":::'.~)~~ ;~.:'.. ':·'.1·~:;:'~':'~:'.. 2:!:··" >i,~ './ " '.~ ~~ ... ., ..":."' "'1 ".; ~.~.~~~""".' " . ' • ",. '. • .~. :::'~';... ~.,

III.' '1'1i1(~~pmaSSI~.lmBT .Bft JPORD A :KBTBODOLOGY .TO·.CALCOLATB::):.,; ~~~ ...
.nJ~~:.;:~ UASorruLJ!: ~~S ,'JPOR '. RIGBTS-OJP";'WAYJ .: SUCH:.'.::' .' .,.. ::':\~.i~t.
DJl'.rBDIDtATIORS .. SHOULD. BOT BB LBPT '1'0 M AD HOC· COHPLADn' ,~.?/.~ .

. ~R~1~~~.:·-''':'': ':.=' .. :'(~~':.:: ...:.~~>:;.-:" :: ..::' .. :. '" ',' :'.: :.. : 0: ~.'" '. : .:...:;}:;{~~;.
Secti9d ', 224 requires >utilities to make 'available' ·their . ";:'". :::;

': .'.. . ..;' .: '::; .:.~:·.~ift~.~;:~·· '. ,.' '..:' '. '.. ~ ~:. :' '. :.... ..:........~ '::. ~' . .. '. ><: ••~: ..

rights-o~-;a:ay.to t~lecommunications·carriers~. Given···the . \
, .. ' : ~.:~:!~~:;~~' ' , '. o' • '., '" •.,.. , • • ": .. 0 .:. :.. ..' - • .,', •

essential ~a~ure of such ..access, the' Commission·s~ould.adop~a .~".
:. • '~~·,.o..\:. • .' • • •

pricing metq~ology.and not,.r~ly on an adboc ~omplaint process.· ..

·A~·~ i~itial ~t~er;"utiiiti~~· -~. and' ·~~~·t· definit.~l;.·the
. .' . . '. '-. '. ..~... .. , '

ILBCs -- are likely ·to be poor gatekeepers. : 'i'heyhave every

31

32

. 33

34

3S

.~ at.S 11.

~ at S 12 .

au Missouri Pac~ R.R. Co, y. 55 Acres of Land, 947 F. S~pp..
1301, 1309-1310 (B.D. Ark. 1996) (noting that 'Arkansa~ Law .

. defines nright-of-wayn as nall grounds necessary, for side'
: tracks,. turn-outs, .depots, workshops, wa.ter ·stations.,· and
other necessary buildingsn and holding.that an .nintermodal·
facilityn for the receipt ~d distribution of freight fell
within the meaning of right-of-way) .

.
An easement a~fording.access to a lake over .land adj acent to ...

.. the' water may (even if' silent) conyey a right to install and .
use a dock from tJJ,e right-of-Way t~ the .lake .. SK 79 Am Jur

.2d, WharVes S 6. .,

ie' CIR TV•. IDc" 27· F.3d ·at 109 (placement of· television· .
cable wire is not incompatible with easement perm:l.tting'the
stringing of telephone cable). .

-11-· ..
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inc~nt·iv~·.t~',deiay th~' ·adv~t :~f' competitio~ by n~~' entrants.'
." ,: ". ·0' ":' •• :.: ":.·.:~,,,,·.·.·••'~:.·i;;:-.:.···~:~·."< : _ .: ,~_,~: : ~> -..;: :~" :..: ,"' ~ ::: ;.:.~~ .
".<.::.:: Indee~,·. the·:Ccn.mElsi!Jn' .has ·.observ~d"thatanutility'~~~hatitself
i:...·~~~ .~: \,.' ...• :"~~:•... .:: . ~'<:~ ·.:.·~.:"·<::-:·r·.~.· ',; .:,:~:.: . ~." . -.. : .... ~... "., .. :"'. ":.":.: .. - .';; .. ~.. . ....~.~~~:..~~~~....., ,",:. ,'..
"~r~::;:,:'is .erigaged in·." .•.:- '.C, telecommunications services 'has;;the' ability.' ,
..:.,r:t..?(.,,~:;: . ..::;,.~>':-::~ .:.:::.'"j: ···.;· :··:.i<·.:.:> :~ :, .: ~ : '/ .iJ~t3-;:;\·.·:':: .. -;'. '.
\1;:~~~'::and': ·incentive·· to:'use .its' co~trol over distribution"rlaci'lities to' ...::~.;.t..... , '.~.:.'.~. ":-::." ......::~ ..:-::::.:' . :'.~ .. -.' -:. .... .... .' ".; ....:.. :' "'.:". .... :;~::.':.::.... :~. .~ .. .... .
'~i~~ts, ~Wri" cotnpe~~tiy~:::~d~~~~e>, ~.3~, .i:~' anaiOg~~s, "~ir~~ian~~s, ~ .

·.~~~t.&e·,' c~~,~io~" :ha~ ~'re~~i~~d'. ~h~~ ":~e~l~~i'~~' i~" n~~4~~,':,tci '~Sure ' .
.~t~·::.:· .~'~"'~"':"":::\~~::'~"'.,.':'~~.~:;~.. ~' <\'~:~~":~'.'~':' ':: .::, .:., ' ~.:- .::.: ~ .:.. - " "~'. ": " '-'. ':.: :~':":~.~;~:'?.'~ .' ':-.
/.-;:.:rtl1at Iiew eI;lt~an~s, I ..agreements .:do. not" unfairly.: reflect·::~t;Ae greater .
~t~t~· ; .. <-~"-;" .. ~>~~.: >:<J.,..~;-'~ .. ~ ':.,-'::"'.;.; ~ :." .: :~".:' _.':::- •.: ~.'_.: ··.'·,;·~~;::~.:~gI:·..~~· : ,
':'~~~ket power of ,the incu~ent·monopolist:or.ologopolisbY<." '.:' .
...;.:.:--(~ ":: ,•. :.,. •• ,~.:'-., :'~." . .. . .' '.':.. ''-'" •.•. . . >~· .. ·~.:·.·~~:4:· .

" ·~:i{:h-iers ~ 37. ." P~ice' '~~gulatio~ is the prope~ s~iution h~'f~::~as
" ,:,\~~t..· ,:'"'. '... ::, :' .. :' ." . '.' ...":". . '. ":~';'::.r~ ":. .
. wel1.· . : ':. ..... "'. .... . ." '.-.'~:/:' ;.

" '.::~(\::., '. .' . .':. . .... ' ':. . . ..... . .. . ,:.':.:;....... .

." .~)f:::~.~..A 'p;-icing 'formula w~uld also' obvla:te another pr~biEitn<;'hich
. . ,," ... ... ..... ; .

.~..~::. .' " . .~ .
'wou~~ arise in the absence of a formula, namely, that

~ tel~commm1icatioIl,sca~iers such as' WinStar woul.d,"b~ ,reqUired to
. ...:. ". . ~. '. " .. . . - " .•. .' :",. .-.., ..' . .
bargain' over access pr1ces on a building-by-building basis." Even

if such negotiations could be conducted fairly and swiftly (which

is most likely not the case), the sh~er number of negqtiations,
. .

would slow'the rapid development of wireless telephony, thereby

depriving the public of at least one potential competitor to the

ILBCs. Wireless CLECs would be placed between the proverbial
.', .

"

36

37

.~ tmgiementation:of'the Locai CompetitiOn Provisions ·in
the Tel'ecoqmunic:ations Act of 1996, Flrst'Report and order,

. ~1 FCC Red 15499, 16071 (1996).

.b.e.lJniform Settlements'Policy, 51 Ped.Reg.·4736, 4742.'24
(1986) (absent PCC regulation, operating ~greements would

. more directly reflect foreign monopol~stsI , ~rket power) ; .
pomestic PUblic Messaging Service, 73 FCC.2d +51 1 .30 (1979)
(eliminating contract clauses required by 01igopolists as. a .
result of their superior bargaining power as compared 'to a .' .
potential new entrant ftdependent on them for any substantial
share [of business] ft) . '

-12-
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.',

roCk ..and .hard p;tace: .·endure .1erigthy .negoti~ti~~s ~d a ~omplaint.

·~r~~~~'s' ~~ ·:·p~~~~ii>~t~~~0~.;:f~~~~: p~i~e" ~r'~ ~~~:'SW~ft ~ :a~cess~ by .
. . ::.~;\~; .:' ...<'~.: .:: .>;. .. .:-'. . "38'~ '. ,:"" .. . " .:.','.: " '. .' .
.. ' payi~g ..unreasC?li~le.··r~ts·. '.:' '.;' .:'."'::-' '. .... .' .' ..
. . ~:~\~f.~·~1···.:;··: ·:::·:·;~.~r··:·"'·\ : ~~ ~~~~~..~ : ~;:::~ ':" ..:~ ..:.:. . ': .. :..:.: ~:: \ ~ : .
.... . . ·..::-j(~ ..bright··l~lie generic: forinula;' in ·contrast,.·woUld permit ..
· .. :~~::.!::~.:. < ' ..:'. ". ~ ... ~.: ':.' ._•.•. :. . '; ~:.,.a.~ ......~...:. ._... .... ..:•.:... . .. ~ '... :.. . .'

. wi~eies's' CL~CS·;to h':swiftly ~:obt"ai~ ';access without ..the "de1ays and ' ..
..; '. .: .·;;~~i:.::~:..;. : :.: ,. /,' : :,.;,:..: . :: ..:. . . . ::.,:' .'..' .. ."' :....
.::.. ;': diffi~~~~~s':':associ"at:~d' 'in:b~~Wng'''with:~the ·~tilities.··

,:~ .~' ' ··:y:·~~:.~il.· : \:',..: .- ; ,.~:~;~~>~.: <~'." :-: ~ ..~.:~ .. :~ :,: "," , :.~.. ,; '.: '". ..
~:' Indeed;·i~.t th~' he~rt' ':of .the . essep.tial. facilities. doctrine ··is the .

. .:: ··r~c~fffb~··.t~:~t ~~~~,,; ~f~ci~~ti'~~: ~f~" ~rOpe~lY .s~ject'to' 'rate .
: . '. .':. ":.~ .:;;..:~,,~:, '. .. .:... :. ;- ... ,' .'. .. ~ . .... . ,.. . .' . . '

" ·regUl.tf~~ ~'9 '" .Moreover, . tb~ ien5rthy' negotiatio~s..o:';er·. price that'
.'. . : .:'::~.::~::~:~;: ..... '..' ....:.....' .... .:..... ~. - --~ ..~.: .. : .. ' ...... ~. .... . _.'. ',. .. . .

· wou'ld·'ens'4e··Un.der .an' ~d boe. cOn\p1'aint" process :would be cUrtailed'

.:. . Si~i~ic~t:i;'::~ith:"th~:cre~ti"6ri::'6f: tlie·· co~~~·iO~ls'·f~~la. A .
- , :,~,~ ' ..

commission~promUlgated formula would have the' additional benefit····

of conse~~ngCOmmiSSion'r~sourc~sa~ it w~uld·:reduc~·t~e~eed
. for ad" ~6c:'~g~~y d·~termi~~~io~s: ..:o~er ~he :r~as~n~ie~ess"of ..

right-of-.way prices. Indeed, whatever benefit's inight arise from

38

39

The Common Carrier Bureau has noted ·that the development of
cab1e television facilities could be hindered by
unreasonable conduct on the part of utility pole Own~TS.

~ "Common Carrier .Bureau Cautions Owners of Utility
.Poles, " DA 95':'35, Publ:!e Not:!ce,. (rel. Jan 11, 1995) .
. Likewise, utilities could stymie ~he growth of wireless
local exchange facilities.' :. .' .' '" , .. . ..
Justice (then-Judge) Breyer has noted that "regulators . . .

'have the expertise needed to administer the [essential
facilities]· doctrine '[as they] have a staff, for .example,
capable of finding facts related to rates." be. Hon.
Stephen Breyer, "The Cutting' Bdge .of Antitrust: .Lessons .
Prom Deregulation," 57 Antit;;rust L.tJ:. 775 (1989). btl AlG
MeI Communications Oo~. y. ATiT, 708 P.2d 1081, 1132-33
(7th Cir.) ("the antitrUst laws have imposed on firms .
controlling an essential facility the Obligation to make the

. facility available on non-discriminatory terms"), cert.' .
denied,· 464 U.S. 891 (1983). .

'-13-



an ad b~c'cOmPlaint;processw~ul~be' dwa~fed by antlc.ompetitive

'. :bebavior: ·~~·.~he· P~':':~f:the':~~9hts~~~':wayho1d~rs.. ' I~ s~m,' c(.,.,

C~~sio~~;r~'~~'~~~ 'f~~a':~~kd ::~'~imUi~~e":c~~tit'io~ ·.in:'~~·
," ". ," '{~~al ~~~~~. by':r~~~~~~:':'~nt~",'~~i~~'S'~~~6:~i~~~d' wi~~' "tile" .;; ,

':\';:'" ~ pricing' 'of ~r~~·~t~i>·.~'~~~ss.~":" ':~~":.' '~:': . ,,': .~.::~. '. ,.:,. , , .

,·,;··~{i.. :· ,~~. -mE' :I-O~:"J.OR, ~GKTS-Oi'-wAY '~ST '.BR~ ~T'p~i~s ,m.· .
, ,/: . ' JOST:um,'RBASOltABLZ Mm HoimISCRDlDfATORY. " . .. . ' ,. " ,

.:;:~~r~~: '.<, 'se'~t~6~:~;~:l4'::~~~'ire~" t~t '~at~~::~'~~' a~~ess~ing" rights~'~;~~,aY.: .
. ::.~;;.:.~:; ( '.: . " ~;',.. '.~ :., . .": .. ' ..:. .'. .: '., .: .' . - : ""

::';};::;:be ftjust··.·and .reasonable. ~.40: . In the, Notice," the "c~sSi~n'foUnd
.. ~: '/;~;: .•) . .."... ."....' .' . . ':" . . . .', '.'

',"~.;"..that the .ftaccess "and reasonable' rate provisions' of:'Section ,224'· .
. . ,":.: .. ::: ,'. . . -'". :-'. '. .. , .... ..... . . ..;' "':' .. ' .

': ',:':'ue applicable wlier~~,a .'. ~ •.' teleeOtDtnl:mications carrier ~eekS to

''-','\~st~l~' ~acil~ti~~ ~n ~. r~gh.t-~~-W~y bU~ does 'no~ ~e a PhYS~eal
a:htachment' 'to any pole, duct or conduit. ft41 Thus, ,the pricing. • .

ioracces,~ ~o· ri~hts-of-way 'must .be just, .re~s~n~l~,,.CU1~
, . . 42
nondiscriminatory.

A.t botto~, the Commission I s formula must be easy: to aJ?plY"
. .

and, more importantly, result in just and reaso~able prices ..

Base of application is critical as a cumberso~e formula might

lead to very ills. it seeks to avoi~ - ,lengthy debates and

complaints over the ~roper applicat~on of the formula. ·That the
. , .

formula must yield reasonable prices is a prOduct of.both·the
. .- . .' .'

statute itself and common sense ~ Si~ly'~ut';' this go~l wou~d 'be .

40

41

42

~ 47 U.S.C. '5§ 224 (b) (1) & (e) (1).

~ Notice at 1 42.

Section 224(f) (1) requires that access to' rights-of-way be
provided on a, nondiscriminatory basis .: That admonition '.
should extend to priclng as well.,. .

-14-
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"'

· .
\ realizecl. by, '~su*ing that 'rates, are cost-based and ao not' require

,the ,tele6~i~Di~:j~i~~tio~~,~a~~'~r~', ~~: ~y,'mO~~. 'tbanlts p~o~or~io~ate:-~ .

8~e at, ~~·'~6s~':.~o:·'~he .~tility :6f ':~in~~i1rlng the righ.t '. of '..

,:'-:~t.·3··'··,,'..~:··:r:>";;·:~~:··. ;.~.-'.;.: ',:~ .' ,t·,:~:·>:,,:·:,~::,::::.::.:,.," '.' ';' , ..... , .
. ..". . • 0' '.

-..... " '.- .': .

. '.

v. .COHCLUS:EOH. : , . . ..

.I~":'~cin61~~i~~,' :w~nSta~:'urges;:~"th~' d()~~Si6ti':to';~efi~e':

, rights-~'f~W~Y:" ~~ as' ~o' make'~the' ;f~il access rights held by

,:'utilitie~·'~~:i.~~le 't~ teleqomimiiu~~ti~~S;c~~ie7;S',.~dto'~~dPt
· .... " . . . " .

mecliani~'·,de.~igned, to ensur~ tha~. 'access to' '~ights-of~way.are
• .. " . o' •

made avail8.ble at just and reasonable priees.

.. ...... ,

Respectfully s~tted, .

~.,.. . .' .

..... . ··>1.~,...,.,
, . '

'Timothy Gr~am
Robert Berger
Joseph Sandri, Jr.

WDlSTAR COJOStJHXCATIONS, me.
1146 19th Street, N.W.
Suite 200 '
Washington, D.C. 20036
(202) 833-5678

September 26, 1997

Philip L. Vexveer
Michael F., Finn .

WILLEIB I'nR & GALLAGHER
Suite ·300 .
Three Lafayette Centre
1155 21st Stre~t, N.W.
Washington, D.C. ' 20036
(202) 32'8-8000 .

. .
. Attorneys For .Wi~tar
. Communications; Inc.

43 It is not at all clear that existing methodo~ogies for pole
attaQbments are appropriate for rights-of-way.' Poles, for.
example,. are far more susceptible of space and other numer1C.
calculations,(i.e., it is not difficult to determine the.', '
size 'of the pole and the number of wires, it can hold) ,than'
are rights-of~way. That said, the principles 'of cost-base~
pricing are as relevant to rights-of-way as to pol~s.

-15-
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·StDDIARY

THE TERM "RIGHTS-OF-WAY" MUST BE INTERPRETED BROADLY TO INCLUDE
ROOFTOP ACCESS:

• ROOFTOP ACCESS IS AN ESSENTIAL FACILITY FOR THE PROVISION OF
WIRELESS TELECOMMUNICATIONS SERVICES

• RIGHTS-OF-WAY TYPICALLY MAY INVOLVE ACCESS TO BUILDINGS,
LOBBIES STAIRWAYS, ETC.

THE COMMISSION MUST ADOPT A RATE METHODOLOGY FOR RIGHTS-OF-WAY:

• LECS HAVE NO INCENTIVE TO MAKE THEIR RIGHTS-OF-WAY AVAILABLE
TO RIVALS WHO WILL USE THE RIGHTS-OF-WAY TO WOO LECS'
CUSTOMERS

• A RATE FORMULA WILL REDUCE LECS' OPPORTUNITY AND INCENTIVE
TO USE THEIR CONTROL OVER RIGHTS-OF-WAY TO PRICE
ANTICOMPETITIVELY

CONTRARY TO THE LECS' ARGUMENTS IN FAVOR OF AN AD HOC COMPLAINT
PROCESS:

• RATE DISPUTES FOR RIGHTS-OF-WAY CONTINUE TO OCCUR, WILL
ALMOST SURELY INCREASE, AND WILL NOT BE RARE

• REQUESTS FOR RIGHTS-OF-WAY WILL NOT BE FEW IN NUMBER

• INEXPERIENCE WITH RIGHTS-OF-WAY CANNOT JUSTIFY THE LACK OF A
PRICING FORMULA AS THE COMMISSION HAS CREATED SUCH FORMULAS
IN SIMILAR CIRCUMSTANCES

• RIGHTS-OF-WAY ARE NOT TOO COMPLEX TO BE CONDENSED INTO A
SINGLE FORMULA

SECTION 224 COMPELS LECS TO OFFER ACCESS TO THEIR RIGHTS-OF-WAY:

• THE INTERCONNECTION ORDER REQUIRES LECS TO USE THEIR EMINENT
DOMAIN POWERS TO ESTABLISH "NEW" RIGHTS-OF-WAY TO
ACCOMMODATE ACCESS REQUESTS BY ELIGIBLE CARRIERS; SUCH
POWERS OVERRIDE ANY CONTRACTUAL LIMITATIONS ON PROVIDING
ACCESS

• COURTS HAVE HELD THAT REQUESTING ENTITIES MUST BE ALLOWED TO
"PIGGYBACKII ON UTILITIES' EASEMENTS

THE RIGHTS-OF-WAY FORMULA MUST BE BASED ON INCREMENTAL COST:

• RATES MUST BE COST-BASED AND RELATE ONLY TO LECS' ACTUAL
DIRECT COSTS OF MAKING ACCESS AVAILABLE

0046820.03



BEFORE THE

Federal Communications Commission
WASHINGTON. D.C.

In the Matter of

Implementation of Section 703(e) of
the Telecommunications Act of 1996

)
)
)
)
)

Amendment of the Commission's Rules and)
policies Governing Pole Attachments )

CS Docket No. 97-151

COMMENTS OF WINSTAR COMMUNICATIONS, INC.

WinStar Communications, Inc. (IIWinStar ll ) hereby submits its

Reply Comments in the above-captioned proceeding. 1

I. INTRODUCTION.

The comments in this proceeding reflect the tripartite split

between incumbent local exchange carriers (lILECsll) who wish to

limit access to their customers, competitive telecommunications

carriers who seek nondiscriminatory access to rights-of-way, and

gas, water, and electric utilities who must provide such access.

All of the incumbent LECs filing comments -- including several

Bell operating companies (lIBOCs"), GTE and USTA -- saw no reason

for the. Commission to enact a rate formula to govern rights-of

way. Arguing that the Commission has too little experience with

rights-of-way, these commenters asserted that reliance on a case-

by-case complaint process would yield better results. In

1 Implementation of Section 703(e) of the TeleCommunications
Act of 1996'; Amendment of the Commission I s Rules and
Policies Governing Pole Attachments, CS Docket No. 97-151,
Notice of Proposed Rulemaking, FCC 97-234 (rel. August 12,
1997) ("Notice") .



contrast, WinStar, AT&T, Teligent, KMC Telecommunications, and

Colorado Springs Utilities contended that a nondiscriminatory

rate formula would provide uniformity and guidance to those

holding rights-of-way while simultaneously guaranteeing

nondiscriminatory access to those rights-of-way by eligible

telecommunications carriers. 2 The electric, gas, and water

utilities, all of which rejected LECs' ad hoc approach, asserted

that the Commission should price rights-of-way at each State's

eminent domain rate unless the parties otherwise reach

agreement. 3

In Section 224, Congress required LECs and other utilities

to make available on nondiscriminatory and reasonable terms all

of their poles, ducts, conduits, and rights-of-way used for

communications. That action was deliberate. Congress sought to

remove those bottleneck facilities from incumbent LECs' and

utilities' control in order to facilitate other

telecommunications carriers with the building out of their

communications networks and, more importantly, the provision of

service to end users. At bottom, therefore, Section 224 is

designed to guarantee that telecommunications carriers have

nondiscriminatory and fair access to LECs' and other utilities'

2

3

0046820.03

~, ~, Colorado Springs Utilities Comments at 4 (Since
CSU "does own many rights-of-way, such a policy may be
helpful as guidance. II) •

~. EEI/UTC Comments at 30-31; American Electric Comments at
64-65.
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customers. Such access is essential for the fruition of

Congress' goal of competition in the local loop.4

To that end, WinStar's Comments heres and in other

proceedings6 demonstrated the necessity for Commission action

concerning rights-of-way. Specifically, WinStar showed that:

4

S

6

The Commission should bear in mind, however, that fair and
nondiscriminatory access to poles, ducts, conduits, and
rights-of-way of other utilities alone will not bring about
competition in the local loop. To help ensure the success
of local loop competition, the Commission also must address
issues related to fair and non discriminatory access to
public rights-of-way. Currently, no standard exists by
which municipalities must value the pUblic rights-of-way
under their control. Across the country, local governments
are assessing tax-like franchise fees against competitive
telecommunications providers based not upon the value and
extent of the use of the rights-of-way, but upon arbitrary
percentages of such companies' gross revenues. Moreover,
municipal governments are leveraging improperly their
authority over 911 service and billing arrangements to
coerce competitive service providers into entering into
franchise agreements that are neither competitively neutral,
nor nondiscriminatory. Only when the Commission takes
decisive action to hold local governments to their mandate
under Section 253{c) to require fair and reasonable
compensation for the use of pUblic rights-of-way will
competition in the local loop be achieved.

WinStar recognizes that the Commission's Interconnection
Order did not adopt WinStar's position that Section 224
requires utilities to make space available on the rooftop of
their corporate offices. See Interconnection Order, 11 FCC
Red 15499 at , 1185 (1996). However, the Interconnection
Qrder did not address utilities' access obligations with
respect to buildings where the utilities have rights-of-way.
Those issues, therefore, are properly raised in this
proceeding.

WinStar has set forth its position on rights-of-way in its
Petition for Clarification or Reconsideration, and its
Opposition to Petitions for Reconsideration in CC Docket
Nos. 96-98 and 95-185 as well. Those pleadings -- which are
attached to these Reply Comments -- remain outstanding.
Given the essential nature of rights-of-way, WinStar urges
the Commission to resolve swiftly those issues raised herein
and in CC Docket Nos. 96-98 and 95-185, including those
issues deferred from CS Docket No. 95-184. See
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